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REPORT OF COMMITTEE ON 
CRIMINAL LAW PROCEDURE 


OVERING a wide range of subjects, from racing bookmaking to manslaughter 

trials, the Annual Report of the Committee on Criminal Law and Procedure 

has been submitted to the Board of Trustees of the Los Angeles Bar Association. | 

In its report, the committee, headed by Superior Judge Charles W. Fricke, 

recommended numerous amendments to the state criminal laws and urged several 
new code sections. 

Pointing out that there appears to be a reluctancy on the part of peace officers 
to arrest and juries to convict for race bookmaking, the committee recommended 
that the offense be reduced to a misdemeanor, and the amended section would not 
operate against any person who as agent for another accepts bets on races at Cali- 
fornia tracks and places the bets at the pari-mutual machines. 

Another suggested amendment would do away with separate trials on the 
question of sanity and guilt, and would permit the defendant and the state to waive 
jury trial on questions of sanity. The committee also suggested an amendment to 
provide for a motion to set aside a felony information on the ground there was 
insufficient evidence at the preliminary hearing, and a similar motion to set aside 
an indictment for insufficient evidence before the grand jury. 

The committee report and the minutes of the bar association board of trus- 
tees’ meeting in reference thereto follows: 


MINUTES OF THIRTY-FIRST MEETING OF BOARD OF TRUSTEES 
Friday, December 4, 1936, 12:15 P. M., University Club 


Present: Senior Vice-President Wright, presiding; Messrs. Belcher, Robinson, Ash- 
burn, Freston, Moore, Selvin, Dunn, Spencer, Hahn. 

Absent: Messrs. Lyman, Smith, Bowen, Hardy, Pawson. 

Guests: Ned Marr, Esq., Chairman Junior Barristers. 


Reading of Minutes 
The Minutes of the regular meeting of the Board of Trustees which was held Friday, 
November 27, 1936, were read and approved. 


Annual Report of Committee on Criminal Law and Procedure 
On November 27, 1936, the Board requested Mr. Vernon P. Spencer to give con- 
sideration to the annual report of the Committee on Criminal Law and Procedure and 
make recommendations thereon to the Board of Trustees. 
Mr. Spencer today reported that he had studied the report and was ready to present 
same with his recommendations. 
The items of the report were then considered separately with the following result: 


1. (Item I of the report) HUSBAND AND WIFE AS COMPETENT WITNESS. 
Upon motion duly made and seconded, it was voted that the Committee’s recom- 
mendations be not approved. 


2. (Item X of the report). SECTION 1183 PENAL CODE—NEW SECTION. 


The Committee recommends that a new Section be added to the Penal Code to be 
numbered 1183, providing that upon hearing of a motion for a new trial any material fact 
may be shown by affidavit or the oral testimony of any competent witness or by any other 
competent evidence. 

Upon motion duly made and seconded, it was voted that the proposal shall be referred 
back to the Committee with the request that the Committee consider the advisability of 
redrafting the amendment so as to provide that the affidavits on motion for a new trial shall 
show the material facts to be proven by oral testimony and other competent evidence, and 
that the redraft be referred back to the Board with the Committee’s additional comments 
and suggestions for the Board’s further consideration. 


3. (Item XI of the Report). DOUBT AS TO SANITY OF DEFENDANT. 


_ The Committee states that the mandatory requirement of submitting this issue to 
a trial bv jury multiplies expense, and frequently requires a jury trial where both parties 
would prefer a trial by a judge. 
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EATH laid a heavy hand upon the Bench and Bar of Los Angeles 

in 1936. Among the members of the Association who passed on 
during the past year were two distinguished judges who gave long and 
honorable service to the state and who left outstanding records as mem- 
bers of the Bench. 


John F. Keogh 
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George L. Reynolds 
James L. Irwin 
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Albert E. Sherman 
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Hon. N. P. Conrey 
Hon. Arthur Keetch 
Arthur R. Smiley 
Robert P. Stewart 
Hon. Leslie R. Hewitt 
F. A. Stephenson 
Norman T. Mason 
J. H. Ardis 
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The Committee recommends that Section 1368 of the Penal Code be amended so as 
to authorize the court in such cases to submit the question of sanity of the defendant 
to a trial by a jury, or if a jury is waived by counsel of both parties, to a trial by the 
court. 

Upon motion duly made and seconded, it was voted that the matter be referred to 
the Committee to redraft the amendment so as to provide for express waiver by counsel 
of people and defendant, and refer the matter back to the Board for further consideration. 


4. (Item XIV of the Report). An ACT TO AMEND SECTION 1203.1 OF THE 
PENAL CODE RELATING TO PROBATION. 


The Committee recommends that this Section be amended so as to permit the carry- 
ing out of the objects of probation and restitution in certain cases. 
When this amendment was presented to the Board the —— language which 
the Committee recommends inserting in Section 1203.1 read as follows: 


“provided, however, that where the maximum possible term of such sentence 
is less than two years, then such period of suspension of imposition or execu- 
tion of sentence may, in the discretion of the court, continue for not over two 
years ;” 
Upon motion duly made and seconded, it was voted that the Committee’s proposal 
to amend Section 1203.1 be approved after the word “two” which appears in the amending 
language next to the last word is changed to “three.” 


5. (Item XVI of the Report). AN ACT TO AMEND SECTION 520 OF THE 
PENAL CODE RELATING TO THE PUNISHMENT FOR EXTORTION. 


The Committee recommends that this Section be amended so as to provide as alterna- 
tives imprisonment in the county jail not exceeding five years or fine not exceeding 
$5,000.00, or both. ; 

The members of the Board questioned the policy of imprisonment in the county jail 
for a period of five years and, upon motion duly made and seconded, the proposal was 
re-referred to the Committee with the request that the Committee reconsider the length 
of term of imprisonment in the jail with a view to materially shortening same and make 
further recommendations to the Board. 

6. (Item XXIII of the Report). SECTION 501 VEHICLE CODE. 

The Committee recommends an amendment to Section 501 of the Vehicle Code for 
the purpose of eliminating the terrific burden of proof now placed upon the prosecution 
under the law as now written, and to limit prosecution for a felony to a type of case 
where great bodily injury is caused by drivers under the influence of intoxicating liquor. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

7. (Item II of the Report), WHEN WITNESS MAY REFRESH HIS MEMORY. 

Upon motion duly made and seconded, it was voted that the proposed amendment 
be disapproved. 

8. (Item III of the Report. SECTION 136% OF THE PENAL CODE—NEW 

SECTION. 

Section 136 of the Penal Code makes it a misdemeanor for any person to wilfully 
prevent or dissuade any person from becoming a witness upon a trial. It is the opinion 
of the Committee that the punishment is not sufficiently severe in cases of bribing a 
potential witness to depart from the State or bribing a witness to absent himself from 
trial. 

Upon motion duly made and seconded, it was voted that the proposal be approved. 

9. (Item IV of the Report). SECTION 182 OF THE PENAL CODE. 

The Committee recommends that Section 182 of the Penal Code be amended so as 
to provide that a conspiracy to commit_a crime shall be punished in the same manner as 
provided by law for the commission of said crime. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

10. (Item V of the Report). SECTION 518 OF THE PENAL CODE WHICH 

DEFINES EXTORTION. 
The Committee recommends that this Section be amended so as to embrace the 
influencing of an official act of a public officer by the wrongful use of force or fear. 

Upon motion duly made and seconded, it was voted that the proposal be approved. 


11. (Item VI of the Report). SECTION 790 OF THE PENAL CODE, JURIS- 
DICTION OF A CRIMINAL ACTION FOR MURDER OR’ MAN- 
SLAUGHTER. 


The Committee recommends that this Section be amended so as to provide that 
jurisdiction of such offenses shall be in the county in which the injury was inflicted or 
in which the body was found and, to avoid questions of locating exact boundary lines, 
that when the body is found within 500 yards of a boundary line between two counties 
jurisdiction shall be in either county. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 
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12. (Item VII of the Report). SECTION 821 OF THE PENAL CODE—AD- 
MISSION TO BAIL. 

The Committee recommends that this Section be amended so as to permit a defendant 
wherever arrested in the State to furnish bail before a Magistrate of any county in the 
State. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

13. (Item VIII of the Report). SECTION 995 OF THE PENAL CODE—WHEN 

INDICTMENT OR INFORMATION MUST BE SET ASIDE. 

As the procedure now obtains, when the evidence at the preliminary examination is 
insufficient, a defendant who is incarcerated after being held to answer, may petition 
for a writ of habeas corpus and secure his liberty and determination of the proceeding 
mee a conditions. A defendant admitted to bail or indicted has no such remedy. 

he Committee recommends that this Section be amended so as to afford a direct 
aia in such cases by motion to set aside. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

14. (Item IX of the Report). SECTION 1089 OF THE PENAL CODE —AL- 

TERNATE JURORS. 

The Committee states that as the Section now reads the right to substitute a juror 
will trequently depend upon his making a request for discharge, and that it sometimes 
happens that during the trial a juror is accused of misconduct which he denies though the 
proof against him is substantial, and that in such a case he naturally would not request 
a discharge. 

The Committee recommends that the Section be amended so as to provide that 
the court may order a juror to be discharged for any good cause. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

15. (Item XII of the Report). DISPOSITION OF EXHIBITS FILED WITH 

COURT IN CRIMINAL CASES. 

The Committee states it has been found that as a matter of practice that in som¢ 
instances the implements with which the crime was committed have been returned to the 
defendant and necessarily so under the provisions of this Section. 

e Committee therefore recommends that the law be amended so as to provide that 
dangerous or deadlv weapons, etc., used in the commission of a crime may be disposed of 
by order of the court. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

16. (Item XIII of the Report). SECTION 1127 OF THE PENAL CODE. 

DUTY OF COURT IN CHARGING JURY. 

The Committee states that in view of the adoption of the recent constitutional pro- 
vision permitting the trial judge to comment upon the facts, the present statute compels 
a very cumbersome and unnatural procedure, and that of necessity the written instruc- 
tions would have to be given either as a whole or interspersed by a comment on the facts. 
As the comments on the facts would be essentially extemporaneous from the Court's 
trial notes a preparation of written statements of such incident rules is, under the 
present law, impracticable if not impossible. 

he Committee therefore recommends that the Section be amended so as to provide 
for oral instructions so that the second sentence of the said Section shall read “All 
instructions given shall be in writing and filed as a part of the record of the cause or 
may be given orally and when given orally must be taken down by the phonographic 
reporter.” 

Upon motion duly made and seconded, it was voted that the amendment be approved 

17. (Item XVIII of the Report). SECTION 1026 OF THE PENAL CODE, PLEA 
OF INSANITY JOINED WITH OTHER PLEAS. 

The Committee states experience has shown that no good purpose has been served 
by having two trials when pleas of not guilty and not guilty by reason of insanity hav: 
been rendered by a defendant and recommends that Section 1026 of the Penal Code 
be amended so as to provide for all issues to be disposed of at one trial. 

Said amendment also provides that in order to introduce a defense of sanity to 
the crime charged a plea of not guilty by reason of insanity must be entered by the 
defendant. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

18. (litem XIX of the Report) SECTION 666, SUB. 3, PENAL CODE—PETIT 

LARCENY AND PETIT THEFT—SUBSEQUENT OFFENSES AND PUN- 
ISHMENT FOR. 

The Committee states that in a considerable number of cases where the defendant 
is charged with the crime of petty theft with a prior conviction of petty theft, a felony, 
the circumstances of the offense are of such a minor nature that the Courts are re- 
luctant to sentence the defendant to the State prison. In many cases the Court would, 
if it had the power, sentence the defendant to the County jail. 

The Committee therefore recommends that subdivision 3 of Section 666 Penal Code 
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be amended so as to provide for alternative county jail sentence not exceeding one year. 

Upon motion duly made and seconded, it was voted that the amendment be approved. 

19. (Item XVII of the Report). SECTION 192 OF THE PENAL CODE. 

This Section relates to confinement for misdemeanors and provides that any persons 
sentenced to a county or city jail on conviction of a misdemeanor shall not be committed 
tor a period in excess of one year. 

he Committee recommends that the Section be amended by inserting after the 
words “on conviction of” the words “an offense punishable only as.” 

Upon motion duly made and seconded, it was voted that the proposal be approved. 

20. (Item XX of the Report). SECTION 1027 OF THE PENAL CODE. 

This section provides for the appointment of alienists where a plea of not guilty by 
reason of insanity is entered and requires that one of the alienists must be selected from 
the medical staff of the State hospitals. 

he Committee states that no good purpose is served by this section. Said alienists 
are paid the same fees as are other alienists. 
_. The Committee recommends that this Section be amended by eliminating the pro- 
—_ epee one of such alienists to be selected from the medical staffs of the State 
ospitals. 
Upon motion duly made and seconded, it was voted that the proposal be approved. 
21. (Item XXII of the Report). SECTION 3372 POOL-SELLING, BOOKMAK- 
ING, BETS AND WAGERS.—PENALTY. 

This Section relates to pool-selling, bookmaking, bets and wagers and as said Sec- 
tion now reads the offenses therein constitute felonies. The Committee recommends that 
the Section be amended so as to provide that the offenses therein constitute misdemeanors. 

Upon motion duly made and seconded it was voted that the amendment be approved. 

A copy of the report of the Committee on Criminal Law and Procedure is attached 

hereto. Meeting adjourned. 


Honorable Board of ‘Trustees, Los Angeles Bar Association: 
REPORT OF COMMITTEE ON CRIMINAL LAW AND PROCEDURE 


Your committee appointed to study and report on matters affecting criminal law 
and procedure, submits this its final report and recommendation. 

I. CONFIDENTIAL COMMUNICATIONS BETWEEN HUSBAND AND WIFE 

SECTION 1881 CODE OF CIVIL PROCEDURE AND SECTION 1322 
PENAL CODE. 

These sections relate to evidence of confidential communications between husband 
and wife. At present in a criminal case a husband or wife can only testify against the 
other where the defendant is accused of a crime committed by one against the person 
or property of the other. Thus, if a husband assaults his wife with a deadly weapon 
and in the course of the affray injures or kills a third person, under the law as it now 
stands, the wife could not testify in such case if the prosecution be for assault on the 
third person, though she could do so in a prosecution for the assault upon her based on 
the same transaction. 

We, therefore, recommend that the above sections be amended so as to authorize 
the husband or wife to testify against the other in a criminal: case involving a crime 
committed against a third person while engaged in committing, or connected with the 
commission of a crime by one against the other. 

II. MEDIUM WITH WHICH A WITNESS MAY REFRESH HIS MEMORY, 

SECTION 2047 CODE OF CIVIL PROCEDURE. 

This section is sometimes construed so as to restrict the medium with which a 
witness may refresh his memory to a memorandum or document written by himself or 
under his direction. Many times the memory of a witness may be logically and actually 
refreshed by article other than a personal memorandum. 

We, therefore, recommend that this section be amended so as to permit a witness 
to refresh his memory from any book, document or object whenever it shall appear to 
the satisfaction of the Court that in the nature of events his memory would thus be 
refreshed. 

III. SECTION 136% PENAL CODE (New Section). 

Section 136 of the Penal Code makes it a misdemeanor for any person to wilfully 
prevent or dissuade any person from becomine a witness upon a trial. It is the opinion 
of your committee that the punishment is not sufficiently severe in cases of bribing a 
a ies witness to depart from the State or bribing a witness to absent himself from 
trial. 

Section 137 of the Penal Code relates to bribing witnesses, but has been held to 
apply only to a person who has actually been called as a witness. 

We, therefore, recommend that a new section be added to the Penal Code to apply 
to the case of bribing any person who is or may become a witness, to abstain from 
attending the trial, and providing a punishment not exceeding five years in the State 
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prison or in the County jail not exceeding two years, or a fine of Five Thousand Dollars, 
or both such fine and imprisonment. 


IV. SECTION 182 PENAL CODE. 


As this section now reads and as construed in the case of Doble v. Superior Court, 
197 Cal. 556, those who conspire to commit a felony are punishable in the same manner as 
the felony is punishable. Those who conspire to commit a misdemeanor injurious to the 
public health or public morals or tending to pervert or obstruct justice, or the due ad- 
ministration of the law, the punishment for which misdemeanor is prescribed by the 
Penal Code, are guilty only of a misdemeanor and subject to the same punishment, 
whertas those who conspire to commit any other misdemeanor are guilty of a felony. 

The consequences of this section as it now stands are extremely absurd, as a con- 
spiracy to commit any misdemeanor not defined by the Penal Code constitutes a felony, 
while a conspiracy to commit any of the misdemeanors defined by the Penal Code, and 
generally these are the most serious misdemeanors, constitutes only a misdemeanor. 

We, therefore, recommend that the punative paragraph of this section be amended so 
as to read that a conspiracy to commit any crime shall be punished in the same manner 
as provided by law for the commission of such crime, and a conspiracy to commit any 
other act described in the section shall be punished by imprisonment in the State prison 
or County jail not exceeding two years, or by a fine not exceeding Five Thousand Dol- 
lars, or by both such fine and imprisonment. 


V. SECTION 518 PENAL CODE. 


This section defines extortion as obtaining property from another with his consent 
induced by wrongful use of force or fear, or- under color of official right. The law 
denounces bribery of a public official as a felony, but contains no provision reaching 
the man who seeks by intimidation or threats to influence official action. 

We, therefore, recommend that this section be amended so as to embrace the in- 
fluencing of an official act of a public officer by the wrongful use of force or fear. 

VI. SECTION 790 PENAL CODE. 

This section at present provides that jurisdiction of a criminal action for murder 
or manslaughter, when the injury which caused the death was inflicted in one county 
and the party injured dies in another county, is in the county where the injury was 
inflicted. It is the opinion of your committee that the section is defective as applied 
to modern conditions. If the offense of murder or manslaughter were committed in 
an airplane, motor bus or public carrier other than by train or vessel, traveling over 
several counties in the State, it might be utterly impossible to prove venue. Also, it is 
not infrequently difficult to prove the county in which the fatal injury is inflicted, such 
fact often being known only to the defendant. 

We, therefore, recommend that this section be amended so as to provide that 
jurisdiction of such offenses shall be in the county in which the injury was inflicted 
or in which the body was found. 

To avoid questions of locating exact boundary lines of counties, we further recom- 
mend that said section be amended so as to provide that when the body is found within 
500 yards of a boundary line between the two counties, jurisdiction shall be in either 
county. 


VII. SECTION 821 PENAL CODE. 


Under the provisions of Section 821 Penal Code a defendant arrested upon a war- 
rant issued by a magistrate upon the filing of a complaint can furnish bail only before 
the magistrate issuing the warrant, or a magistrate of the same county from which the 
Warrant was issued, whereas under the provisions of Section 984 Penal Code, a defendant 
arrested upon a warrant issued upon the filing of an indictment may furnish bail before 
a magistrate in any county. It is the opinion of your committee that there is no reason 
for the inconsistence of these sections, and that the opportunity to furnish bail should 
be extended to the defendant with the least inconvenience to the defendant. 

We, therefore, recommend that Section 821 Penal Code be amended so as to follow 
the same procedure as specified in Section 984 Penal Code, and permit a defendant 
a arrested in the State to furnish bail before a magistrate of any county in the 


sti 
“VIII. SECTION 995 PENAL CODE. 


This section prescribes the conditions under which an indictment or information must 
be set aside, but does not provide that the motion will lie where the evidence at the 
preliminary examination or before the grand jury fails to show that a crime has been 
committed, or that there is reasonable cause to believe that the defendant is guilty thereof. 
As the procedure now obtains, when the evidence at the preliminary examination is in- 
sufficient, a defendant who is incarcerated after being held to answer, may petition for 
a writ of habeas corpus and secure his liberty and determination of the proceeding under 
these conditions. A defendant admitted to bail or indicted has no such remedy. 

We, therefore, recommend that this section be amended so as to afford a direct 
remedy in such cases by motion to set aside. 
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IX. SECTION 1089 PENAL CODE. 

This section relates to alternate jurors and authorizes the Court to direct the 
calling of one or more additional jurors. The Court may substitute one of the alternates 
for one of the original twelve jurors if the latter dies or becomes too ill to perform his 
duties “or if a juror requests a discharge and good cause appears therefor.” As the 
section now reads the right to substitute a juror will frequently depend upon his mak- 
ing a request for discharge. It sometimes happens that during the trial a juror is 
accused of misconduct which he denies though the proof avainst him is substantial. 
In such a case he naturally would not request a discharge. 

We, therefore, recommend that the section be amended by striking out in the 
clause above quoted the words “if a juror requests a discharge and” and substituting 
the words “or any other.” Since all jurors, includine the alternates, are qualified before 
being accepted, the requirement for the existence of good cause for substitution is ample. 

X. SECTION 1183 PENAL CODE. (New Section) (A. B. 2066). 

Under present procedure facts extraneous to the record pertinent to grounds for 
motion for a new trial may be proven only by affidavit. Not infrequently it occurs that 
a witness in a position to give such facts declines to make an affidavit and there is no 
method of compelling the witness to make such affidavit. Also there is no opportunity 
afforded of cross-examination of a witness who makes an affidavit, irrespective of what 
facts may be set forth in the affidavit. 

We, therefore, recommend that a new section be added to the Penal Code providing 
that upon hearing of a motion for a new trial, any material fact may be shown by 
— or the oral testimony of any competent witness, or by any other competeni 
evidence. 


XI. SECTION 1368 AND SECTION 1370 PENAL CODE. 


Section 1368 Penal Code provides that if at any time during the pendency of a 
criminal action, up to and including the time when the defendant is brought up for 
judgment, a doubt arises as to the sanity of the defendant, the Court must order the 
question as to his sanity to be submitted to a jury. The mandatory requirement of sub- 
mitting this issue to a trial by jury multiplies expense and frequently requires a jury 
trial where both parties would prefer a trial by a judge. 

We, therefore, recommend that Section 1368 Penal Code be amended so as to 
authorize the Court in such cases to submit the question of sanity of the defendant 
to a trial by jury or, if a jury is waived by counsel for both parties, to a trial by the 
Court. 

Section 1370 Penal Code controls the procedure after a trial of the present sanity 
of the defendant. To make the code provisions harmonious we also recommend that this 
section be amended so as to contemplate a trial by the Court, as well as by a jury. 


XII. SECTION 1 OF ACT PROVIDING FOR DISPOSITION OF EXHIBITS 
FILED WITH COURT IN CRIMINAL CASES. 


Act 1909 of Deering’s General Laws provides for the disposition of exhibits filed 
with the Court in criminal cases, and Section 1 thereof authorizes the return of exhibits 
other than documentary, belonging to the defendant, to the defendant under certain 
circumstances. It has been found that as a matter of practice that in some instances the 
very implements with which the crime was committed have been returned to the de- 
fendant and necessarily so under the provisions of this section. 

We, therefore, recommend that the law be amended so as to provide that dangerous 
or deadly weapons, poison drugs, explosives, or other substances, or tools, or implements, 
FA any property used in the commission of the crime may be disposed of by order of 

ourt. 


XIII. SECTION 1127 PENAL CODE. 


In view of the adoption of the recent constitutional provision permitting the trial 
judge to comment upon the facts, the present statute compels a very cumbersome and 
unnatural procedure. Of necessity the written instructions would have to be given either 
as a whole or interspersed by the comments on the facts. It would be impracticable and 
virtually impossible for the Court to reduce to writing and read the comments on the 
facts to say nothing of the delay necessary to prepare such a written statement between 
the conclusion of the arcument of counsel and the giving of the instructions. To prepare 
such a statement earlier in the case would be impracticable. The real value of a 
comment on the facts lies in its value as an aid to the jury, and in many instances 
this object could be accomplished only by joining with the comment or the facts a state- 
ment of the incidental rules of law. As the comments on the facts would be essentially 
extemporaneous from the Court's trial notes a preparation of written statements of such 
incident rules is, under the present law, impracticable if not impossible. 

; We, therefore, recommend that this section be amended so as to provide for oral 
instructions so that the second sentence of the said section shall read, “all instructions 
given shall be in writing and filed as a part of the record of the cause or may be given 
orally and when given orally must be taken down by the phonographic reporter.” 
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XIV. SECTION 1203, SUB. 1, PENAL CODE. 

In the recent amendment (1929) of Section 1203 of the Penal Code relating to the 
subject of probation, the period of time during which a person convicted of crime may 
be placed on probation is limited to a period not exceeding the period for which the 
defendant could be imprisoned, and in some cases, and particularly in those cases where 
the accused is convicted of an offense less than that charged and which carry but a short 
period of imprisonment as a penalty, the possible period of probation is too short to 
permit the carrying out of the objects of probation and to enforce restitution and re- 
imbursement for the damage caused in the commission of the offense. 

We, therefore, recommend that Section 1203, Sub. 1, of the Penal Code be amended 
by adding thereto: “provided that in any case the period of probation may be for the 
term of three years.” 

XV. JUDGMENT AND SENTENCE. 

It is the opinion of your committee that punishment for certain minor felonies 
should be in the county jail rather than in the state prison. 

We, therefore, recommend that a general statute providing law be adopted that 
when the maximum penalty does not exceed fifteen years, the Court may, in its dis- 
cretion, impose a sentence in the county jail not to exceed five years. 

XVI. SECTION 520 PENAL CODE. 

This section prescribes the penalty for extortion and at present provides that such 
offense shall be punished by imprisonment in the state prison not exceeding five years. 
It is the opinion of your committee that the Judge should be given a wider latitude 
of discretion in administering punishment for this offense. 

We, therefore, recommend that this section be amended so as to provide as alterna- 
tives imprisonment in the county jail not exceeding five years or fine not exceeding Five 
Thousand Dollars, or both such fine and imprisonment. 

XVII. SECTION 19(a) PENAL CODE. 

This section relates to confinement for misdemeanors and provides that any person 
sentenced to a county or city jail “on conviction of a misdemeanor” shall not be 
committed for a period in excess of one year. 

We recommend that this section be amended by inserting after the words above 
quoted “on conviction of” the words “an offense punishable only as.” 
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XVIII. SECTION 1026 PENAL CODE. ‘ ‘ 

Experience has shown that no good purpose has_ been served by having two trials 
when pleas of not guilty and not guilty by reason of insanity have been entered by a 
defendant. It is practically impossible to secure acquittals by faked insanity defenses. 
All the issues arising by reason of the plea of not guilty by reason of insanity can just 
as well be presented at one trial, much effort and time being thus saved. *: 

Wwe, therefore, recommend that Section 1026 Penal Code be amended so as to provide 
for all issues to be disposed of at one trial. Said amendment should also provide that 
in order to introduce a defense of insanity to the crime charged a plea of not guilty by 
reason of insanity must be entered bv the defendant. 

XIX. SECTION 666, SUB. 3, PENAL CODE. 

In a considerable number of cases where the defendant is charged with the crime 
of petty theft with a prior conviction of petty theft, a felony, the circumstances of the 
offense are of such a minor nature that the Courts are reluctant to sentence the defendant 
to the State prison. In many cases the Court would, if it had the power, sentence the 
defendant to the County jail. } 

We, therefore, recommend that subdivision 3 of Section 666 Penal Code be amended 
so as to provide for alternative county jail sentence not exceeding one year. 

SECTION 1027 PENAL CODE. ; 

This section provides for the appointment of alienists_ where a plea of not guilty 
by reason of insanity is entered bv the defendant and requires that one of the alienists 
must be selected from the medical staffs of the state hospitals. No good purpose is 
now served by requiring the Court to appoint one of the alienists from said staffs and 
much inconvenience and delay is caused by said requirement. Under the law it was the 
thought of the proponents of said section that said alienists selected from the medical 
statts of the state hospitals would render their servives as such alienists without further 
compensation than the salaries they receive as members of the state hospital staffs 
This is not the case. Said alienists are paid the same fees by the Courts as are the other 
two alienists appointed. 

We, therefore, recommend that this section be amended so as to eliminate the pro- 
vision requiring that one of such alienists be selected from the medical staffs of the 
state hospitals. 

XXI. SECTION 1026(a) PENAL CODE. 

We recommend that Section 1026(a) of the Penal Code, relating to the restoration 
of the sanity of a defendant found not guilty by reason of insanity, be not changed. 

XXII. SECTION 337(a) PENAL CODE. 

This section relates to pool-selling, book-making, bets and wagers and as said section 
now reads the offenses therein constitute felonies for all purposes, except sentence, which 
necessitates prosecution by way of indictment or information necessitating a hearing, 
either before the Grand Jury or a preliminary hearing. Because of the nature of the 
offense and its present punishment, it would appear that there is a reluctancy—both on 
the part of Peace Officers to arrest, and Juries to convict. Undoubtedly the fact that 
we have legalized racing now in California has likewise been a contributing cause. 

We, therefore, recommend that the punative paragraph of said section be amended 
to read, as follows: “Is guilty of a misdemeanor and upon conviction thereof shall 
be punished by imprisonment in the county jail for not less than 30 days and not more 
than one year, or by a fine of not less than One Hundred Dollars nor more than One 
Thousand Dollars, or by both such fine and imprisonment.” 

To bring said section into harmony with Chapter 719 of Statutes of 1935, we further 
recommend that said section be amended by adding to the punative paragraph thereof, 
the following: “Provided, however, that subdivisions 2, 3, 4 and 6 of this section shall not 
apply to any person who as agent for another accepts bets upon horse races run at any 
track in the State of California, which track is under the supervision of the California 
Horse Racing Board of the State of California and who places such bets with the 
operator of the pari-mutual betting machine inside the inclosure of the track where 
such race is being run prior to the start of said race. 

“Each such agent shall be required to register with said Racing Board, and shall 
furnish daily to the Secretary of said Board upon a blank form furnished by said Board 
a list of the persons from whom he has accepted such bets, the name of the horse bet 
upon, and such other information as the Board may require. 

“Proof that money has been wagered or bet by any person together with proof that 
such wager or bet is not reported upon the report forwarded to the said Racing Board 
shall be prima facie proof of violation of this section. 

“Nothing contained in subdivision 5 of this section shall apply to anyone renting a 
room or other place therein named to a person registered in the manner provided above 
as an agent for transmitting wagers or bets to pari-mutual betting machines lawfully 
operated in the State of California. 

“Nothing herein contained shall be construed as preventing any county or municipality 
— licensing, taxing, or prohibiting the establishment of such agency within 
their limits. 
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XXIII. SECTION 501 VEHICLE CODE. 

In offering an amendment to Section 501 of the Vehicle Code, we do so with the 
purpose of eliminating the terrific burden of proof now placed upon the prosecution 
under the law as now written, and also to limit prosecution for a felony to the type of 
case where great bodily injury is caused by drivers under the influence of intoxicating 
liquor. 
It is true that the decisions do not define “great bodily injury” with definiteness, 
except to indicate that the term “great bodily injury” is a question of fact to be de- 
termined by the Jury in each case, which is as it should be in cases of this kind and 
character. 

It is believed that if this amendment be adopted, a greater number of drunk driving 
cases will be tried as misdemeanors, leaving only those cases where great bodily injury 
is caused to be prosecuted as a felony, and as the section is re-drafted, it will facilitate 
such felony prosecutions, thereby increasing the deterrent factors of this section. 

We, therefore, recommend that Section 501 Vehicle Code be amended to read, 
as follows: 

“Every person who, while under the influence of intoxicating liquor, drives 

or operates a vehicle in such a manner as to proximately cause great bodily 

injury to any person, is guilty of a felony, and upon conviction thereof shall be 

punished by confinement in the State prison, or in the County jail, for not less 
than six months and not more than five years, or by fine of not less than Two 

Hundred and Fifty Dollars nor more than Five Thousand Dollars, or by both 

such fine and imprisonment.” 

Attached hereto are drafts of the proposed amendments hereinabove recommended 
with the exception of No. XVII in relation to Section 19(a) of the Penal Code, no 
amendment being deemed necessary in this case in view of the recent decisions of the 
District Courts and the Supreme Court construing said section. 

Dated: November 5, 1936. 

Respectfully submitted, 
CuHartes W. Fricke, Chairman 
WiitiaM S. Bairp 
THomas L. AMBROSE 
WIL.iaM T. AGGELER 
DANIEL BEECHER 
Perrson M. HAL 
GRANT B. Cooper 
Frepertc H. VERCOoE 
FLorENCE WooDHEAD ODIORNE 
Tuomas F, O’Brien 
Newton J. KENDALL 
Rorert M. L. Baker, Secretary. 


I. 

Section 1322 of the Penal Code is amended to read: 

1322. HUSBAND AND WIFE AS COMPETENT WITNESS. Neither husband 
nor wife is a competent witness for or against the other in a criminal action or pro- 
ceeding to which one or both are parties, except with the consent of both, or in case 
of criminal actions or proceedings for a crime committed by one against the person or 
property of the other or for a crime committed by one against the person or property of 
a third person involving and including the commission of a crime against the person or 
property of the other, whether before or after marriage or in cases of, or involving and 
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including, criminal violence by one upon the other, or upon the child or children of one 
by the other or in cases of criminal actions or proceedings for bigamy, or adultery, or in 
cases of criminal actions or proceedings brought under the provisions of sections 270 and 
270a of this code or under any provisions of the “juvenile court law.” 

Amend subdivision 1, section 1881, Code of Civil Procedure by striking out the words 
“nor to a criminal action or proceeding for a crime committed by one against the other,” 
and adding as a second paragraph to such subdivision the language of the above proposed 
amendment to section 1322 of the Penal Code. 

II. 


Section 2047 Code of Civil Procedure is amended to read as follows: 

Section 2047. WHEN WITNESS MAY REFRESH HIS MEMORY. A witness is 
allowed to refresh his memory respecting a fact by anything written by himself or under his 
direction, at the time when the fact occurred, or immediately thereafter, or at any other 
time when the fact was fresh in his memorv. and he kndw that the same was correctly 
stated in the writing. But in such case the writing must be produced, and may be seen 
by the adverse party, who may, if he choose, cross-examine the witness upon it and 
may read it to the jury. A witness may also refresh his memory respecting a fact by 
referring to and examining any book, document or any physical objects produced and 
present in court, if it appears that such reference will so refresh the memory of the 
witness. 

So also, a witness may testify from such a writing, though he retain no recollection 
of the particular facts, but such evidence must be received with caution. 


PROPOSED NEW SECTION. 
IIT. 

Section 136% of the Penal Code. 

very person who gives or offers or promises to give to any witness or 
person about to be called as a witness, anv bribe upon any understanding or 
agreement that such person shall not attend upon any trial, or every person who 
attempts by means of any offer of a bribe to dissuade any such person from at- 
tending upon any trial, is guilty of a felony. 


V. 
Section 182 of the Penal Code is amended by substituting for the provisions now 
fixing the penalty for conspiracy the following: 

They are punishable as follows: When they conspire to commit any crime 
they shall be punishable in the same manner and to the same extent as provided 
by law for the punishment of such crime. 

In all other cases they shall be punishable by imprisonment in the State 
prison or county jail for not exceeding two years, or by a fine of not exceeding 
Five Thousand Dollars, or by both such fine and imprisonment. 


V. 
Section 518 of the Penal Code is amended to read: 

S. 518. “EXTORTION” DEFINED. Extortion is the obtaining of property 
from another, with his consent, or the obtaining of an official act of a public 
officer, induced by a wrongful use of force or fear, or under color of official right. 

VI. 
Section 790 of the Penal Code is amended to read as follows: 

790. JURISDICTION OF CRIMINAL ACTION FOR HOMICIDE. 

The jurisdiction of a criminal action for murder or manslaughter is in the county 
where the fatal injury was inflicted or in the county in which the party injured 
died or his body was found. When the fatal injury is inflicted and the injured 
person died or his body was found within 500 yards of the boundary of two or 
more counties, jurisdiction is in either county. 

VII. 
Section 821-of the Penal Code is amended to read: 

S. 821. ADMISSION TO BAIL. If the offense charged is a felony, the 
officer making the arrest must take the defendant before the magistrate who 
issued the warrant or some other magistrate of the same county as provided in 
section 824, provided that if the arrest is made in a county other than that in 
which the warrant was issued the defendant may be admitted to bail in the same 
manner as provided in section 984 of this code. 

VIII. 
Section 995 of the Penal Code is amended to read: 

. 995. WHEN INDICTMENT OR INFORMATION MUST BE SET 
ASIDE. The indictment or information must be set aside by the court in 
which the defendant is arrainged, upon his motion, in either of the following 
cases: 

If it be an indictment, 
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f one 4 , s 
or in 1. Where it is not found, indorsed and presented as prescribed in this code. 
0 and 2. When the indictment has been found without reasonable. or probable 
cause. 
words If it be an information. 
ther,” 1. That before the filing thereof the defendant had not been legally com- 
posed mitted by a magistrate. 
2. That the defendant had been committed without reasonable or probable 
cause. 
IX. 
ace Be Section 1089 of the Penal ee relating to alternate jurors, is amended so that 
og his the last paragraph thereof shall read 
ether ‘If at any time, whether belors or after the final submission of the case 
rectly to the jury, a juror die or become ill, so as to be unable to perform his duty, 
seen or any good cause appears therefor as to any juror, the court may or r him to 
coal be discharged and draw the name of an alternate, who shall then také his place 
ct by in the jury box, and be subject to the same rules and regulations as though he 


a had been selected as one of the original jurors.” 


f the : 
Add a new section, 1183, to the Penal Code to provide: 

S. 1183. Upon the hearing of a motion for a new trial any materiai fact may 
be shown by affidavit, the oral testimony of a competent witness or any other 
competent evidence. er 


Section 1368 of the Penal Code is amended to read: 


S. 1368. DOUBT AS TO SANITY OF DEFENDANT. If at any time 
during the pendency of an action and prior to judgment a doubt arises as to the 
sanitv of the defendant, the court must order the question as to his sanity to 
be determined by a trial by the court without a jury, or with a jury if a trial 
by jury is demanded; and, from the time of such order, all proceedings in the 
criminal prosecution shall be suspended until the question of the sanity of the de- 
fendant has been determined, and the trial jury in the criminal prosecution may 
now be discharged, or retained, according to the discretion of the court until the de- 
terminati-n of the issue of insanity. 
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XII. 
Act 1909, General Laws. (Statutes of 1921, page 370) relating to the disposition 
of exhibits in criminal cases is amended by adding the following paragraph: : 
The foregoing shall not apply to any daneerous or deadl~ weapon, narcotic 
or poison drugs, explosives, or any property of any kind or character whatsoever 
the possession of which is prohibited by law, used by a defendant in the com- 
mission of the crime of which he was convicted, or with which he was armed 
or which he had upon his person at the time of his arrest. Any such property 
filed as an exhibit shall be, by order of the trial court, destroyed or sold or 
otherwise disposed of under such conditions as provided in such order. 


XIII. 
Section 1127 of the Penal Code is to be amended so that the section shall remain 
as it now is except that the fourth sentence, “If the . . . reporter,’ be stricken there- 


from and the first sentence be changed to read: 
“All instructions given shall be in writing and filed as a part of the record 
of the cause or may be given orally and when given orally must be taken down 
by the phonographic reporter.” 


AN ACT TO AMEND SECTION 520 OF THE PENAL CODE, RELATING TO THE 
PUNISHMENT OF EXTORTION. 


The People of the State of California do enact as follows: 

Every person who extorts any money or other property from another, under cir- 
cumstances not amounting to robbery, by means of force, or any threat, such as is 
mentioned in the preceding section, is punishable by imprisonment in the county jail not 
exceeding five years, or in the state prison for not less than one nor more than ten 
years, or by fine not exceeding five thousand dollars, or by both such fine and imprison- 
ment. 

Note: The portion italicized is the amendment made. 


AN ACT TO AMEND SECTION 1016 OF THE PENAL CODE, RELATING TO 
THE KINDS OF PLEAS TO AN INDICTMENT OR INFORMATION. 


The People of the State of California do enact as follows: 

There are five kinds of pleas to an indictment or information: 

1. Guilty. 

2. Not guilty. 

3. A former judgment of conviction or acquittal of the offense charged. 

4. Once in jeopardy. 

5. Not guilty by reason of insanity. 

A defendant who does not plead guilty may enter one or more of the other pleas. 
A defendant who does not plead not guilty by reason of insanity shall be conclusively 
presumed to have been sane at the time of the commission of the offense charged, pro- 
vided that the court may for good cause shown allow a change of plea at any time 
before the commencement of the trial. 

X. The question of the sanitv of the defendant at the time the offense was committed 
shall not be an issue of fact at his trial unless he has entered a plea of not guilty 
by reason of insanity. 

A defendant who pleads not guilty by reason of insanity without also pleading not 
guilty, thereby admits the commission of the offense charged. 


a 


Note: The amendment added to this section is paragraph X. 


AN ACT TO AMEND SECTION 1027 OF THE PENAL CODE, RELATING TO THE 
APPOINTMENT OF ALIENISTS WHEN A DEFENDANT PLEADS NOT 
GUILTY BY REASON OF INSANITY. 

The People of the State of California do enact as follows: 

When, a defendant pleads not guilty by reason of insanity the court must select 
and appoint two alienists, and may select and appoint three alienists, to examine the 
defendant and investigate his sanity. It is the duty of the alienists so selected and ap- 
pointed to examine the defendant and investigate his sanity, and to testify, whenever 
summoned, in any proceeding in which the sanity of the defendant is in question. Said 
alienists so appointed by the court shall be allowed such fees as in the discretion of the 
court seem just and reasonable, having regard to the services rendered by the wit- 
nesses, but in no event shall such fees exceed the sum of forty dollars per day in addition 
to actual traveling expenses. The fees allowed shall be paid by the county where the 
indictment was found or in which the defendant was held for trial. 

Nothing contained in this section shall be deemed or construed to prevent any party 
to any criminal action from producing any- other expert evidence as to the sanity of the 
defendant; where such expert witnesses are called by the district attorney in such action, 
they shall only be entitled to such witness fees as may be allowed by the court. 

Any alienist so appointed by the court may be called by either party to the action 
or by the court itself and when so called shall be subject to all legal objections as to 
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competency and bias and as to qualification as an expert. When called by the court, 
or by either party, to the action, the court may examine the alienist, as deemed necessary, 
but either party shall have the same right to object to the questions asked by the court 
and the evidence adduced as though the alienist were a witness for the adverse party. 
When the alienist is called and examined by the court the parties may cross-examine 
him in the order directed by the court. When called by either party to the action the 
adverse party may examine him the same as in the case of any other witness called 
by such party. 

Note: The amendment to this section is made by eliminating the phrase “at least 
one of whom must be from the medical staffs of the state hospitals,” and also by 
eliminating the phrase “at least one of whom must be selected from such staffs.” 


AN ACT TO AMEND SECTION 1026 OF THE PENAL CODE, RELATING TO 

—— IN THE TRIAL AND RELEASE OF THE CRIMINALLY IN- 

ANE. 
The People of the State of California do enact as follows: 

1. When a defendant pleads not guilty and also not guilty by reason of insanity, and 
also joins with such pleas another plea or pleas, all issues of fact raised by said pleas 
shall be tried by the court or jury at one and the same trial. 

2. If the court or jury shall return a verdict of not guilty on the issue raised by the 
plea of not guilty no verdict need be returned on the other pleas and the defendant 
must be discharged. 

3. If the defendant is found guilty on the issue raised by his plea of not guilty then 
the court or jury must return a verdict on the issue raised by the plea of not guilty 
by reason of insanity, either finding that the defendant was sane at the time the offense 
was committed or that he was insane at the time the offense was committed. 

If the court or jury shall return a verdict finding the defendant guilty and shall 
also return a verdict finding that he was sane at the time the offense was committed, 
the court shall sentence the defendant as provided by law. 

5. If the defendant pleads not guilty by reason of insanity without also pleading 
not guilty, he shall be tried on the issue of fact raised by that plea alone. In such trial 
the court or jury shall return a verdict either that the defendant was sane at the time 
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the offense was committed or that he was insane at the time the offense was committed. 
If the verdict be that the defendant was sane at the time the offense was committed, 
the court shall sentence the defendant as provided by law. 

If the verdict, at any trial, be that the defendant was insane at the time the offense 
was committed, the court, unless it shall appear to the court that the defendant has fully 
recovered his sanity, shall direct that the defendant be confined in the State Hospital for 
the Criminal Insane, or if there be no such state hospital, then that he be confined in 
some other state hospital for the insane. If, however, it shall appear to the court that 
the defendant has fully recovered his sanity such defendant shall be remanded to the 
custody of the sheriff until his sanity shall have been finally determined in the manner 
prescribed by law. 

A defendant committed to a state hospital shall not be released from confinement 
unless and until the court which committed him, or the Superior Court of the county in 
which he is confined, shall, after notice and hearing, find and determine that his sanity 
has been restored. In the event such hearing is held in the county in which the defendant 
is confined, notice as ordered by the court shall be given to the district attorney of said 
county and also to the district attorney of the county from which said defendant was 
committed. Nothing in this section contained shall prevent the transfer of such persons 
from one state hospital to any other state hospital by proper authority, nor the transfer of 
such patient to a hospital in another state in the manner provided by law, upon order 
- vo a camel Court in the county from which he was committed, or in which he is 
detained. 


Note: The amendment to this section consists of paragraphs 1, 2, 3, 4 and 5. 


AN ACT TO AMEND SECTION 666 OF THE PENAL CODE, RELATING TO 
THE PUNISHMENT OF OFFENSES COMMITTED AFTER A PRIOR CON- 
VICTION OF PETIT THEFT. 


The People of the State of California do enact as follows: 


Every person who, having been convicted of petit larceny or petit theft and having 
served a term therefor in any penal institution, commits any crime after such conviction, 
is punishable therefor as follows: 


1. Offense punishable in state prison five years or more. If the offense of which 
such person is subsequently convicted is such that, upon a first conviction, an offender 
could be punished by imprisonment in the state prison for any term exceeding five years, 
such person may be punished by imprisonment in the state prison for the maximum 
period for which he might have been sentenced if such offense had been his first offense, 
but in no case less than five years. 


2. Offense punishable in state prison, five years or less. If the subsequent offense is 
such that upon a first conviction, the offender would be punishable by imprisonment 
in the state prison for five years, or any less term, then the person convicted of such 
subsequent offense is punishable by imprisonment in the state prison not exceeding ten 
years. 


3. Petit theft. If the subsequent conviction is for petit theft, then the person con- 
victed of such subsequent offense is punishable by imprisonment in the county jail not 
exceeding one year, or in the state prison not exceeding five years. 


Note: The portion italicized is the amendment made. 


AN ACT TO ADD A NEW SECTION TO THE PENAL CODE TO BE NUMBERED 
18 RELATING TO THE PUNISHMENT OF CERTAIN FELONIES. 


The People of the State of California do enact as follows: 

In every case where an offense is declared to be a felony and punishable by im- 
prisonment in the state prison for any period not exceeding fifteen years, said offense shall 
also be punishable by imprisonment in the county jail for a period not exceeding one 
year, at the discretion of the judge imposing the sentence. 


AN ACT TO AMEND SECTION 1203.1 OF THE PENAL CODE, RELATING TO 
PROBATION. 


The People of the State of California do enact as follows: 


The court, judge or justice thereof, in the order granting probation, may ‘suspend 
the imposing, or the execution of the sentence and may direct that such suspension may 
continue for such period of time not exceeding the maximum possible term of such 
sentence, except as hereinafter set forth, and upon such terms and conditions as it shall 
determine. The court, judge or justice, in the order granting probation and as a con- 
dition thereof may imprison the defendant in the county jail for a period not exceeding 
the maximum time fixed by law in the instant case, provided, however, that where the 
maximum possible term of such sentence is less than two years, then such period of 
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suspension of imposition or execution of sentence may, in the discretion of the court, 
continue for not over three years; may fine the defendant in such sum not to exceed 
the maximum fine provided by law in such case; or may in connection with granting 
probation, impose either imprisonment in county jail, or fine, or both, or neither; may 
provide for reparation in proper cases; and may require bonds for the faithful observance 
and performance of any or all of the conditions of probation. In counties or cities and 
counties where road camps, farms, or other public work is available the court may place 
the probationer in such camp, farms, or other public work instead of jail, and section 
4041.12 of the Political Code shall apply to probation and the court shall have the 
same power to require adult probationers to work, as prisoners confined in the county 
jail are required to work, at public work as therein provided; and supervisors of the 
several counties are hereby authorized to provide public work and to fix the scale of 
compensation for such adult probationers in their respective counties. In all cases of 
probation the court is authorized to require as a condition of probation that the proba- 
tioner go to work and earn money for the support of his dependents or to pay any fine 
imposed or reparation condition, to keep an account of his earnings, to report the same 
to the probation officer and apply such earnings as directed by the court. 

The court may impose and require any or all of the above mentioned terms of im- 
prisonment, fine and conditions and other reasonable conditions, as it may determine 
are fitting and proper to the end that justice may be done, that amends may be made to 
society for the breach of the law, for any injury done to any person resulting from such 
breach and generally and specifically for the reformation and rehabilitation of the pro 
bationer. Upon the defendant being released from the county jail under the terms of 
probation or sooner by order of the court, and in all cases where he is not confined in 
the county jail at the time of granting probation, the court shall place the defendant in 
and under the charge of the probation officer of the court, during such suspension or 
period of probation; provided, however, that upon the payment of any fine imposed and 
the fulfillment of all conditions of probation, probation shall cease at the end of the term 
of probation, or sooner, in the discretion of the court. In counties and cities and counties 
in which there are facilities for taking finger prints, such marks of identification of each 
probationer must be taken and a record thereof kept and preserved. 


Note: The portion italicized is the amendment made. 
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TWENTY-FIVE YEARS OF LAW PRACTICE 


HE recent article in THE BULLETIN entitled “Whence Came These Fees” 

prompts me, under the cloak of anonymity, to likewise quote some personal 

statistics in the hope that the disconsolate young lawyer, still struggling through 
that commonly encountered early lean period— 


“Seeing, shall take heart again.” 


He needs to take heart again. He needs to set his face hopefully toward 
the future with renewed confidence that he, too, will meet with ultimate success, 
provided only that he is willing “to labor and to wait” and to employ his leisure 
during the waiting period in more thorough preparation for the work of an 
exacting profession. 


I look back upon the results of twenty-five years of law practice without 
regrets, though there was occasion for discouragement during the first ten-year 
period. That discouragement, and the meagre results of that period, were partly 
due to physical handicaps. These handicaps attended me during almost the whole 
of my period of law practice, ultimately impelling me to seek retirement at a 
time of life when a lawyer’s practice yields the most profitable and pleasurable 
results. I relate these circumstances in order to point out that one equipped 
with a more robust physique, or urged on by the modern requirements of a 
large family, or representing the larger business interests, would be expected to 
achieve far better results. I have practiced law quietly, being careful to conserve 
my energy, as indeed I was obliged to do. 





Here, then, are the personal statistics of earnings during this twenty-five 
year period : 


The First Ten-Year The Second Ten-Year The Last Five-Year 
Period. Period Period 

eae eee ae penton! $ 8,051.00 eee ac AG es $12,070.00 
1911 steisccecioces Sg = - SS 4 SO 9,637.00 _ SES iy Et 9,795.00 
1912 ek te MEE, © EE acsnccsessnseciesed 13,439.00 eS .... 13,777.00 
1913 : ——— 0 I Cy «RIP RRCOUC IS © 15,231.00 
1914 it GSOTA. Se 4.04.5 . 12,876.00 I9GH 5.2 Shi Ue 14,788.00 
1915 .- gps: De.” OB 
1916 . 425000 1923 ............... 664 
1917 5, Rs SE asi es 11,908.00 
1918 . S27” “TSS © ...2 2 TES 
1919 .... 5,075.00* 1929 “sa nchtnjeay 

Total. ..$37,041.00 Tatal....:. ..$103,786.00 Total.......................$65,661.00 


*Part year only. 

During this period I was able to save and invest approximately one-fourth 
of these earnings. These investments were conservatively made. The lawyer 
learns to be conservative. He observes and profits by the mistakes of others. 
Hence my investments, on the whole, have increased in value. 





Yes, I look back upon twenty-five years of law practice without regrets. 
Though I have not achieved great material riches—these I have never desired— 
I have been otherwise enriched in the practice of my chosen profession. Past 
“the midway of this our mortal life” I find myself rich in human experiences, 
rich also in a mellow philosophy of life somehow unconsciously absorbed through 
years of contact with human problems and the seemingly dry tomes of the law 
which are nevertheless a living, expanding force, guiding humanity in its charted 
course safely and peacefully by means of established rules founded, with rare 
exceptions, on reason and justice. 


—ANONYMOUS. 
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RECEIVERS IN MORTGAGE 
FORECLOSURE ACTIONS 


HE factual conditions which in California authorize the appointment of a 

Receiver in a mortgage foreclosure action are thus stated in subdivision 2 
of section 564, Code of Civil Procedure: 

(a) “where it appears that the mortgaged property is in danger of 

being lost, removed, or materially injured ;” or 

(b) “that the condition of the mortgage has not been performed, and 

that the property is probably insufficient to discharge the mortgage 
debt.” 

Unless these factual conditions exist, the Court is without power to appoint 
a receiver, even though the mortgage provides otherwise. The Court’s power 
is derived from the statute, and not from the provisions of the mortgage.' 

As pointed out in a leading case,” the purpose of both of the above clauses 
is to enable the mortgagee, through the appointment of a receiver, to preserve 
the security to such extent as may be necessary to provide for the payment of 
the debt secured by the mortgage. Even though the property has been materially 
injured, yet unless it appears that what remains is inadequate, a receiver will 
not be appointed.* Unless a deficiency judgment is taken, a receiver will not be 
continued after the forclosure sale.* And although the question has apparently 
not been directly decided, it would appear that rents and profits collected by a 
receiver pending foreclosure sale, can only be applied on a deficiency judgment, 
and if not so applied, must be paid to the mortgagor or junior lienholder.’ 
Hence, apparently no object is accomplished in appointing a receiver of rents 
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and profits unless a deficiency judgment is taken. Unless a mortgage by its 
terms includes them, the Court has no power to appoint a receiver of the rents 
and profits.® 


WHAT MUST BE PLEADED. 

It is not sufficient merely to plead the language of the statute. Facts in- 
dicating the value of the property and showing the inadequacy of the security 
must be alleged, and unless it appears from the facts alleged that the security is 
inadequate a receiver will not be appointed under either of these clauses.” 

Although the statute does not by its terms so require, an examination of the 
decisions indicates that it is customary to allege the insolvency of the mortgagor, 
i.e., his financial inability to respond to a deficiency judgment.* This appears 
to be logical, since a receiver cannot be appointed except in anticipation of a 
deficiency judgment, and if the mortgagor is financially able to respond to a 
deficiency judgment there would appear to be no need to invoke what is re- 
garded as an extraordinary remedy® 

The necessity for a showing of insolvency of the mortgagor appears never 
to have been passed on in California. The Courts of at least one other jurisdic- 
tion having a statute identical to our own have consistently held that it is not 
necessary to make a showing of the insolvency of the person liable for the debt 
secured by the mortgage.?° However, until the question is passed upon directly 
by our Courts the cautious pleader will no doubt give heed to the general rule 
as thus stated in 26 A. L. R. at page 53: 

“The general rule is that inadequacy of the security and insolvency of 

the person liable for the debt are indispensable requisites to the appoint- 

ment of a receiver. When either one of these conditions is absent the 

receiver will not be appointed.”—F. N. A. 


118 Cal. Jur. page 299 and cases there cited. 
2Title Insurance & Trust Co. v. California Development Company, 164 Cal. 58. 
8Title Insurance & Trust Co. v. California Development Company, supra. 
4Boyd v. Benneyan, 204 Cal. 23. 
5Boyd v. Benneyan, supra. 
$18 Cal. Jur., page 306 and cases there cited. 
7Title Insurance & Trust Co. v. California Development Company, supra. 
8Montgomery v. Merrill, 65 Cal. 432; West v. Conant, 100 Cal. 231; Boyd v. Ben- 
neyan, supra. 

®8Dabney Oil Co. v. Providence Oil Co., 22 Cal. App. 233. 

10Johnson vy. Young (Neb.), 95 N. W. 497; Waldron vy. First National Bank (Neb.), 
82 N. W. 856; Buck v. Stuben (Neb.), 85 N. W. 483. 
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“WE CRAVE YOUR ACTIVE INTEREST” 


EORGE MAURICE MORRIS, chairman of the House of Delegates of the 

American Bar Association, has issued a statement to the Jawyers of the 

country under the title of: “We Crave Your Interest.” The statement says, in 
part: 


“Were it not for the peculiar skepticism which makes lawyers slow in their 
enthusiasm for change, those of us who are informed as to the current status 
of the organized effort of the Bar might be placing an undue reliance upon the 
latest machinery for coordinating that effort. The House of Delegates of the 
legal profession set up last August under the auspices of the American Bar 
Association is an enticement to such reliance. 


“Here, for the first time in over two hundred years of the history of the 
lawyers of America, their representatives have been brought by this Hwuuse of 
Delegates together in one group. Associations of practitioners, judges, teachers, 
writers, have been given a forum among themselves which they have never 
before enjoyed. A consensus of these elements, particularly on the problems 
concerning the profession, should be invaluable. If such a consensus may be 
found among us, we have been presented with an agency for formulating it. 
You are one of the persons who has a voice in the formulation of that con- 
sensus or you would not be reading this article. You have that voice because 
you may either serve in the House, may appear there by your representative, or 
you may participate in any of the referenda which may be conducted by thie 
House of Delegates as provided in the Constitution of the American Bar Asso- 
ciation. 


“As you already are aware, the delegates in the House come from a variety 
of sources. About thirty per cent of the 165 delegates are chosen by the votes 
of the members of the American Bar Association. All, except five, of these 
delegates are selected on a state and territorial basis. Approximately forty per 
cent of the delegates are chosen by state and territorial bar associations, while 
ten to twelve per cent are selected by the great local associations. The re- 
maining members sit by reason of their official position in the American Bar 
Association, such as officers, governors and section chairmen, or because they are 
representatives of affiliated organizations in the legal profession. The Attorney- 
General of the United States and the Solicitor General are ex officio members. 
Sitting with them in the House as it met at Boston last August were distinguished 
judges, a United States senator, former ambassadors of the United States and 
many men recognized as leaders of the Bar and in public life. 


“The presence of all these illustrious persons in the House is interesting but 
what does that institution mean to the interests and needs of your professional 
life? Well, have you ever wondered whether the public’s estimate of the mem:- 
bers of the Bar might not be advisedly improved to your benefit if successful 
efforts were made to re-educate that public concerning the proper relation of a 
lawyer to his client and to the courts? If you have thought about the subject 
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LETIN 
hasn’t it occurred to you that the task is one for the organized Bar to assume? 
And if that is sound, don’t you agree that the problem is national as well as 
Ft local in scope? How about the numbers in our own ranks? Are there too 

1e P 
' , many of us? Are the young men coming to the bar properly prepared to assume 
' the ‘biliti f telnet > Ie th he d f : 

LP the responsibilities of being lawyers? Is there the democracy of opportunity to 
ogee which all lawyers subscribe ? 

“Take the judicial system. Are your ideals for a capable and independent 
their judiciary being fulfilled? Are the members of the bench in your community, or 
tatus in other territories where your clients’ affairs take your interest, enjoying the 
| the protection which those judges might have through methods of selection and 

the tenure which have been demonstrated to be satisfactory elsewhere? If any cor- 
Bar rection is necessary must not the chief impetus for that improvement come from 
the organized Bar? 

the “If such problems as those mentioned don’t cry in your ears for remedy, 
e of there are probably others akin to these questions which do. The attack on all 
hers, of them is, of course, through united effort. The method of attack should be 
ever best determined upon through taking counsel together and basing our decisions 
lems not only upon our own experiences, but upon information compiled by agencies 
y be adequately resourced for the job. The most efficient serving, in these domains, 
y it. of your professional interests, then, must frequently fall on the organized Bar. 
con- It is through that instrument that each of us must act.” 
ause 
S OF 

the 
SSO- 
* Los Angeles 
otes ° e 

= |) M 1 Cod 

i unicipal Codes 
CT 
yhile 

re- 

Bar 

are 
soate Paper Bound . . . $6.00 
ers. 
as Buckram. . . . . $7.50 

and Plus Tax 

but 

a Los Angeles Dail 
ed OS nge es Wally ourna 
~~ 121 North Broadway MUtual 6138 
of a 





ject 








178 
















Court for the Southern District of Ohio. 
on a Federal Appellate Bench. 


Laws providing for minimum wages 


so when, as has been demonstrated, 





MINIMUM WAGE LAW FOR WOMEN* 


By Ernestine Stahlhut, of the Los Angeles Bar 


ECENTLY the United States District Court for the Southern District of 
Ohio, rendered an opinion holding the Ohio Minimum Wage Law for 
Women constitutional. An interesting feature of the case is that the opinion of 
the Court was read by Judge Florence Allen of the United States Circuit Court 
of Appeals for the Sixth Circuit, who set as a member of a three-judge District 
Judge Allen is the only woman judge 
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Many of the States have minimum wage laws, and there is an apparent 
demand on the part of the public for laws of this nature. 
for women are just and humane. Mr. 
Justice Stone, in the case of Morehead vs. People, said: 


“No one doubts that the presence in the community of a large num- 
ber of those compelled by economic necessity to accept a wage less than 
is needful for subsistence is a matter of grave public concern, the more 


it tends to produce ill health, im- 


morality and deterioration of the race. The fact that at one time or 
another Congress and the Legislatures of 17 states and the Legislative 


*Radio address recently delivered by Miss Stahlhut. 
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bodies of 21 foreign countries, including Great Britain and its four 
commonwealths, have found that wage regulation is an appropriate cor- 
rective for serious social and economic maladjustment growing out of 
inequality in bargaining power, precludes, for me, any assumption that it 
is a remedy beyond the bounds of reason. It is difficult to imagine any 
grounds, other than our own personal economic predilections, for saying 
that the contract of employment is any the less an appropriate subject 
of legislation than are scores of others, in dealing with which this Court 
has held that legislatures may curtail individual freedom in the public 
interest. No one has yet attempted to say upon what basis of history, ° 
principles of government, law or logic, it is within due process to regu- 
late the hours and conditions of labor of women—and of men—and the 
time and manner of payment of the wage—but that regulation of the 
amount of the wage passes beyond the constitutional limitation; or to 
say upon what theory the amount of a wage is any the less the subject 
of regulation in the public interest than that of insurance premiums—or 
of the commission of insurance brokers—or of the charges of grain ele- 
vators—or of the price which the farmer receives for his milk, or which 
the wage-earner pays for it.” 

CALIFORNIA IN FoREFRONT 


California was in the forefront in respect to Minimum Wage Laws for 
Women—such a law having been adopted by our Legislature in 1913. Minimum 
wage laws for women adopted by New York and some other states and the 
District of Columbia, have been held unconstitutional by the Supreme Court 
of the United States, as violative of the due process of law clauses in the Fifth 
and Fourteenth Amendments to,the Federal Constitution. 

If the Ohio case is appealed to the Supreme Court, and the decision of 
the lower court is sustained and the Ohio law held constitutional, the way will 
be open to all of the States to pass valid minimum wage laws for women. 
There is already on the Supreme Court’s docket, a case involving the consti- 
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tutionality of the Minimum Wage Law of the State of Washington, upheld by 
the highest court of that State. 





The law in the District of Columbia, provided that the standard,—to guide 


the Board having power to fix wages for women in the District,—was the amount 
necessary to insure subsistence, health and morals. 
rendered by women employees was not an element to be considered by the Board. 


The value of the service 


This law was held unconstitutional in the case of Adkins v. Children’s Hos- 


pital, decided by the Supreme Court in 1923. The Court stated in part: 


“The price fixed by the Board need have no relation to the capacity 
or earning power of the employee, the number of hours which may hap- 
pen to constitute the day’s work, the character of the place where the 
work is to be done, or the circumstances or surroundings of the em- 
ployment; and, while it has no other basis to support its validity than 
the assumed necessities of the employee, it takes no account of any in- 
dependent resources she may have. It is based wholly on the opinions of 
the members of the Board and their advisers—perhaps an average of 
their opinions, if they do not precisely agree—as to what will be neces- 
sary to provide a living for a woman, keep her in health, and preserve 
her morals. It applies to any and every occupation in the District, with- 
out regard to its nature or the character of the work. The standard 
furnished by the statute for the guidance of the Board is so-vague as to 
be impossible of practical application with any reasonable degree of 
accuracy ;—what is sufficient to supply the necessary cost of living for 
a woman worker and maintain her in good health and protect her morals 
is obviously not a precise or unvarying sum—not even approximately 
so;—and that the amount will depend upon a variety of circumstances ; 
the individual temperament, habits of thrift, care, ability to buy neces- 
caries intelligently, and whether the woman lives alone or with her 
family. The feature of this statute which, perhaps more than any other, 
puts upon it the stamp of invalidity is that it exacts from the employer 
an arbitrary payment for a purpose and upon a basis having no causal 
connection with his business, or the contract, or the work the employee 
engages to do.” 

New York Law. 


The New York law was held unconstitutional in the case of Moorehead vs. 
People, decided by the Supreme Court on June 1, 1936. This law, as dis- 
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LETIN 
d by tinguished from the District of Columbia law, provided for two elements to be 
considered in fixing minimum wages, namely, the fair and reasonable value of 
ruide the services rendered, and the amount sufficient to meet the minimum cost of 
ount living necessary for health. In other words, the wage could not be less than 
rvice the value of the service and less than a living wage. 

oard. The Supreme Court held that, because these two elements must be considered 
Hos- in fixing minimum wages for women, the New York law was not distinguishable 
from the District of Columbia law, and was therefore unconstitutional. The 
Court held, in both cases, that, laws fixing wages based on the necessities of the 
workers and not on the value of the service, are invalid, and that a state is 
without power by any form of legislation to prohibit, change or nullify con- 
tracts between employers and adult women workers as to the amount of wages 
to be paid. 

Chief Justice Hughes wrote a dissenting opinion, which was concurred in 
by Justices Brandeis, Stone and Cardozo. In the opinion of the dissenting 
Justices the New York law was distinguishable from the District of Columbia 
law and was not controlled by the Adkins Case. \ 


DECISION CRITICISED 


This decision of the Supreme Court, provoked, perhaps, more criticism than 
any of its widely-publicized so-called New Deal decisions. This case, it was 
thought, presented solely the question whether a state may safeguard the welfare 
of women workers by assuring them a living wage. The recent decision in the 
Ohio case is, therefore, of transcendent importance in that it reflects the view 
that minimum wage legislation is not in itself unconstitutional and that the New 
York law was so held because of the provisions it contained. 





Outro LAw 


This brings us to a consideration of the Ohio law. This law provides for 
the establishment of a minimum wage for women in accordance with the value 
of the service rendered. In express terms it states that the minimum fair wage 
to be fixed shall mean a wage fairly and reasonably commensurate with the 
value of the service or class of service rendered. In establishing a minimum 
fair wage for any service or class of service under this article, the director, 
superintendent or the wage board without being bound by any technical rules 
of evidence or procedure (1) may take into account all relevant circumstances 
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affecting the value of the service or class of service rendered, and (2) may be 
guided by like considerations as would guide a court in a suit for the reasonable 
value of services rendered where services are rendered at the request of an em- 
ployer without contract as to the amount of the wage to be paid, and (3) may 
consider the wages paid in the state for work of like or comparable character 
by employers who voluntarily maintain minimum fair wage standards. 

The District Court in distinguishing the Ohio statute from the District of 
Columbia law, states: 

“Thus the standard fixed by the Ohio Minimum Wage Statute for 
women is not uncertain as was the legislative standard passed on in the 
Adkins case. It cannot be said, as in the Adkins case, that the standard 
furnished for the guidance of the Board is so vague as to be impossible 
of practical application, for the reason that the standard set under the 
Ohio Act can be fixed upon a basis of reasonableness. It is capable of 
a reasonably definite and accurate application. The Supreme Court did 
not condemn the purpose of minimum wage legislation in the Adkins 
case, it condemned the method of setting such a wage embodied in the 
legislation enacted by Congress in the District of Columbia.” 

The Court held also that its opinion was not in conflict with the Supreme 
Court’s decision in the case involving the New York law, saying in part: 

“On the contrary the decision in the Moorehead Case strengthens 
our view.” 

The final determination of this case, by the Supreme Court of the United 
States, no doubt, will be awaited with interest by all those who are concerned 
with minimum wage laws for women. 

The important feature of the Ohio case as distinguished from the New 
York case is that, the Supreme Court will be called upon to pass squarely on 
the question of the constitutionality of minimum wage laws for women that 
provide for fixing the minimum wage solely on the basis of the fair and reasonable 
value of the service to be rendered. 

Unfortunately our law in California is in direct conflict with the decisions 
of the Supreme Court of the United States in both the Adkins Case and the 
Moorehead Case, and undoubtedly is unconstitutional because it provides for 
establishing the minimum wage on the basis of necessities of women and not 
on the value of the service to be rendered. If the Ohio law is upheld, our 
statute should be amended so as to conform to its provisions. 
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THE BULLETIN 


WITH THE BOARD OF TRUSTEES 


RESOLUTION ON JUDGE KEETCH’S DEATH. 


The Board unanimously adopted the following resolution: 


Be It Resolved, that the Los Angeles Bar Association does hereby record 
its high appreciation of the long record of devoted and effective service rendered 
by Arthur Keetch as Judge of the Superior Court of Los Angeles County. Judge 
Keetch was a member of the Court for fourteen years. He brought to the bench 
a varied experience gained as a young man in pursuits other than the law. This 
experience, coupled with his industry and pre-eminent legal attainments and 
extensive reading, particularly fitted him to decide the wide range of questions 
which were presented to him for judicial determination. To litigants and counsel 
he was courteous and considerate. He was a man of the highest personal in- 
tegrity and honor, and his record as judge was an unblemished one. His death 
is a great loss to the bench and bar of Los Angles County and the State of 
California. 

Be It Further Resolved, that this resolution be inscribed upon the records 
of this association and a copy transmitted to Judge Keetch’s family. 





DELEGATES TO STATE BAR CONFERENCE. 


The following delegates were appointed to represent the Los Angeles Bar 
Association in the State Bar Conference of Bar Associations Delegates for the 
fiscal year 1936-1937: 


Julius V. Patrosso, Jack Hardy 
Chairman Hallack W. Hoag 
Allen W. Ashburn Pauline Hoffman 


Arthur L. Syvertson 
Ernestine Stahlhut 
David Tannenbaum 


Frank B. Belcher H. Sidney Laughlin W. W. Wallace 

Norman Bailie Warren E. Libby Rex Hardy 

John Kerns Bennett Ned Marr Honorable Guy R. Crump 
Kenneth Chantry Ewell D. Moore Edna Covert Plummer 
Loyd Wright J. W. Mullin, Jr. T. W. Robinson 

Ray L. Chesebro Paul Nourse Leonard Slosson 

Joe Crider, Jr. E. D. Lyman Herman Selvin 

Alex W. Davis J. W. McKinley J. C. Macfarland 


Birney Donnell 
Walter F. Dunn 
Herbert Freston 


Arnold Praeger 
Maurice Saeta 
Joseph Smith 







George Breslin 
C. E. McDowell 





Betty Marshall Graydon Vernon P. Spencer 
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